IDEAS FOR REFORM OF THE LEGAL PROFESSION IN POLANTS REGARDS
ATTORNEYS, LEGAL ADVISORS AND NOTARIES

This is a summary of the extended Polish versiamefdraft. The cornerstones of the proposal are:
1. Unification of two professions: attorneys angldieadvisors (and optionally notaries).

2. Admission to the profession depends on sucdgsa$isage of the bar exam.

3. No formal requirement of apprenticeship or gcattor theoretical training to sit for the bar.

4. More streamlined and centralized discipline exyst

5. Law graduates who are not members of the bargivaylegal advice or any other legal service not
restricted by procedural or substantive law upaistering and buying insurance.

6. (Optional proposal, conditioned on unificatidrtiee attorney and notary profession) Attorneys are
entitled to provide notarial services.
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A. INTRODUCTION

Authors. The authors of the draft are Lukasz Bojarski, addodnar and Filip Wejman.
Adam Bodnar is a lawyer with the Helsinki Foundatfor Human Rights (HFHR) where
he is the head of the Precedent Litigation Progtaraddition, he teaches public
commercial law at Warsaw University. Lukasz Bojaiskalso a lawyer with the HFHR
where he specializes in access to legal aid. Wigman is an attorney (currently not
practicing), he works at the Jagiellonian Univergit Krakow where he manages the
American Law Program, and at the University of Bield (Germany) where he
collaborates with The European Research Group @stifx EC Private Law (Acquis
Group).Thisisour private proposal, and it isNOT endor sed by the organizations

that we are associated with, or that we work for.

Palitical Background. The inspiration to launch our work came from oh#éhe political
parties: PO — Platforma Obywatelska (The CivicfBtat). PO is the largest opposition
party with poll support of ca. 30%. We are not agsed in any way with PO, nor with
any other political party. On an initial meeting) Bsked us to propose a remedy for the
mess in the area of law that dealt with the admsprocess to the Bar. Since the
summer of 2006, there have been a number of I¢gislattempts and decisions of the
Constitutional Tribunal that have created confusiod a kind of stalemate on admission
to the legal professions. We were free to propdsatever we thought best, and no
politician influenced this draft. After we wroteetldraft, the PO allowed us to say in



public that they endorse it. It remains, howeveerowhat they will actually do with, and
if they plan to amend it. We understand that POgnesity in using this document;
however, if other parties or the government woikd to draw upon it, that would be fine
with us as well.

Presentation. On 23/2 the project was presented in publictierftrst time at ISP —
Instytut Spraw Publicznych (The Institute of Pulfiiifairs, http://isp.org.pl) in Warsaw.
Our co-panelist was a representative of the MipisfrJustice, who submitted an
alternative draft. The scope of the ministerialfidpartly overlaps with our proposal as
regards the situation of the lawyers who are nahbess of the bar. However the
ministerial draft does not regulate the situatibattorneys, legal counsel, or notaries.
Rather, the Justice Ministry’s draft creates aesysof licenses. The superior (third) tier
of the license grants the right to provide basyctile same services like attorneys. It
requires a state exam to earn this license. Tkare bar for such lawyers, and a very
limited discipline system. This lower types of e entitles the holder to provide some
legal services, but not the full range (for exangteluding criminal law). As it will be
clear from the following description, the ministdrdraft is quite different from our
proposal, since we do not propose a license system.

Drafting technique. We drafted the proposal as a set of aims and measther than
technical provisions of law. We thought it was patane to write detailed regulation, and
it is more comprehensible in the public debates® adocument written in natural
language.

Whereto find the draft. Our draft is available at http://nowaadwokaturg.with
additional materials.

Acknowledgement. We would like to thank professor Leah WorthanThé Catholic
University of America for her comments as to thepmsal and aid in drafting this
summary.

Contact. A.Bodnar at hfhr.org.pl, L.Bojarski at hfhrpol.wapl, filip at wejman.pl.

B. UNIFICATION: ATTORNEYS AND LEGAL ADVISORS

As described below, the Polish attorney (or adwgattofession was distinguished from
the legal advisors (also sometimes called legahsely and notary professions. (In
Poland, as in some other countries of the posteddwock, legal counsel was a category
of the legal professions created to serve stagrmniges and the public administration as
in-house counsel. After the fall of Communism ghiefession gradually came closer to
the attorney model. Right now the difference in tlbgal advisors versus attorneys are
permitted to do pertains only to some areas ofioafrand family law where only
attorneys are competent to provide services angseptation. The Bar of Legal
Counsels had 22545 members, the Bar of Attorneys 6700, both as of as of 20 July
2006.) We use the word attorney to refer to theratty/advocate profession, as it



currently exists in Poland. We then also refer tew attorney profession that would be
the result of our unification proposal.

1. Under our proposal, there would be only onegratted legal profession. This new
single attorney profession would encompass peaphewithin the current attorney, legal
advisor, and notaries. The legal counsel Bar wbeldissolved. (Judges and prosecutors
would remain separate professions with their odmiasion procedures, conduct rules,
and discipline mechanisms.)

2. Every member of the new attorney profession @l entitled to provide the same
scope of services.

C. ADMISSION TO THE PROFESSION

1. Once a year, the Ministry of Justice would oigam test on theoretical and practical
knowledge of law for the candidates to the Bar.

2. There would be no formal requirement of an apireship, practice or training in

order to sit for the Bar or to be qualified as #oraey after passing the bar exam. The
only formal condition to sit for the bar would belegree from a Polish law faculty. For a
Polish law school in order to be entitled to grataw degree, it must be accredited by a
government body. (Recognition of equivalent degfems other European Union
countries is an additional issue. Our draft dogsaddress and is not meant necessarily to
exclude admission of law graduates from other aeesmtRather we are focusing only at
the moment on the usual process of how a Polisigtaduate enters a Polish legal
profession.)

3. The exam would be written with no oral portion.

4. The exam would cover a broad range of issuesa@onstitutional, private, criminal,
administrative and human rights law.

5. The exam would have two parts: theoretical qoestand practical drafting tasks. The
latter might include a legal opinion, reply to adictment, an appeal, a contract, a
charter for a corporation, a will, etc. For theqti@al portion of the test, the applicant
would be provided with a “library” of materials b used in the drafting task so this
would be testing on the ability to do the work daaryer, not memory of specific
substantive or procedural law.

6. The questions and tasks for the test would agedt by the Ministry of Justice. The
grading commission would be composed of the reptatiges of the Ministry, the
judiciary, law professors, and attorneys. We arendpr input from the Bar on the exam,
but we propose to have the Ministry alone prepaedest and be responsible for its
security before it is given.



7. People, who grade the test, would see only@Dheuimbers of candidates, no names.

8. A person, who obtained the minimum positive sagould become a member of the
Bar upon filing a declaration that he or she intetalpractice. The candidate would be
obliged to enclose a document from the State CahRegister stating whether the
candidate has been convicted of any crimes. (Tacks a similar requirement in the
current law). The law will list the crimes that pibit admission to the Bar.

9. Other than the exam, there would be no additiamanues to enter the Bar. There
would be no option to transfer from academia or atimer legal profession, e.g., judges
and prosecutors.

10. Application fees from candidates would prowige resources necessary for the
construction and administration of the exam.

11. The Ministry would have the option of contragtthe administration of the exam. If
the outsourcing works well, contracting could bpanded in the future beyond
administration to preparation of the exam as well.

12. The draft does not deal with it, but we nota the exam score might become a
relevant factor in other admission of law degrelelés to the foreign service, the civil
service, the judiciary etc.

D. THE BAR
1. The Bar would comprise 11 local organizationisiciw would be organized to coincide
with the boundaries of the 11 state Appellate GourPoland. Currently the Attorney
Bar has 24 local organizations, and Legal Counaelnds 19). These local organizations

currently are called chambers, and this name wbelcetained.

2. The Bar would be independent from the state adtnation and would have discretion
to self-regulate with regard to ethical conducesuhnd discipline.

3. Membership in the Bar would be compulsory. Tirgcfioning of the Bar would be
financed by its members.

4. Malpractice insurance would be mandatory foattrneys.

E. DISCIPLINE

1. Each Chamber would have a professional Dis@apjitOfficer (DO). He or she must
not work as an attorney while holding the offic@eTDO would receive compensation
from the budget of the Bar, which also would finatice DO’s professional staff and



secretariat. The Officer would be appointed byBbard of the national Bar in Warsaw,
not by the local Chamber.

2. In disciplinary proceedings, the Court of thesFinstance is a Bar court, not a state
court. Any appeal would go to the state Appellaten®

3. The disciplinary court would hear cases in puldlheir decisions would be public and
would include an explanation of the basis for theision. The disciplinary court waive
the requirement for public hearing and publicatidalecisions only on the basis of
professional confidentiality or serious public nest.

4. Serious disciplinary offences would have statgsimum penalties. For example,
conversion of a client’s funds would require astesome period of suspension.

5. We are still considering whether non-lawyersusthde included on court panels that
would hear the disciplinary cases.

F. PRACTICE OF LAW BY NON-ATTORNEYS
1.Law graduates who have not passed the bar exanginelegal advice or any other
legal service not restricted by the substantiverocedural law upon registering and
buying insurance.
2. Many existing legal requirements in procedur@esdimit the right to represent clients
only to attorneys. For example, in criminal proaedonly an attorney can be a defense
counsel. The civil procedure code generally preztuahyone but an attorney from
representing another in court. Only an attorney negyesent a citizen before the
Constitutional Tribunal. Our draft would not charsyeh provisions.
3. The right to hold oneself out with the term tattey” is legally protected, in the sense
that misrepresentation by non-attorney is a mis@emeper se.

G. FURTHER UNIFICATION: NOTARIES

This is an optional, additional proposal.

1. Public notaries automatically would become atgs. (Currently Poland follows the
Latin model of this profession).

2. The notaries’ bar would be dissolved.

3. Every attorney would be entitled to provide mialsservices.



H. TRANSITION ISSUES

Even though we believe there is need for a chamgegurrent system of training and
organization is based upon it. Therefore, we pregewveral transitional rules with the
aim of protecting the clients.

1. The attorneys who have passed the new bar exardWwe entitled to provide the full
range of services.

2. For 10 years, former legal counsel must notaaefense counsel in serious criminal
cases. During this period, legal counsel would Hheeoption to take and pass the
criminal law portion of the bar exam and becomdifjed in this regard. As to criminal
law, they are entitled to represent the defendalytio proceedings which originate in
the Sd Rejonowy. Such courts have jurisdiction of lemsasis crimes and for a small
town or a portion of a city After 10 years, therfar legal counsels, who have now
joined the integrated legal profession, could regn¢ clients in more serious cases as
well.

3. During the 10-year transitional period, formegdl counsel would have to disclose
their previous status on their letterhead, sealFeiomer legal counsel also would be
required to make this disclosure to prospectiventsi in criminal cases as well.

4. A former legal counsel who takes and passesrthenal law portion of the bar exam
would be entitled to provide full range of services

5. As previously indicated, unification of the ngtprofession is an option within the
proposal. If it were included, former notaries wibbk allowed to provide the full range
of services, if they passed the bar exam. Theyavbalexempted from the questions on
notarial services.

6. If the notary profession is included in the refpformer attorneys and legal counsel
who wish to provide notarial services would havéaie and pass this part of the bar
exam.

I. ISSUES THAT THE DRAFT DOES NOT COVER

1. The draft deals only with commercial provisidriemal services to the public and not
with public officers. It does not deal with the jcidry or the prosecutors.

2. We do not include specific proposals for theagtlrules that should govern the
attorney prevision, e.g., rules on advertising fickamtiality, and conflicts of interest.
Important questions regarding the role of the lesuws that of the government in
promulgating such rules and in consideration o$txg provisions need further study.



3. Legislation on legal aid to the poor also isemstudy. We cannot foresee what the
future model for legal aid will be, and we do ndtleess the relation of legal profession
reform to legal aid for the poor in this proposal.

J. RESPONSE AND CRITICISM

1. In private communication we have received gdlygpasitive feedback from a group
of distinguished professors and accomplished mriagtiawyers, among them one Justice
of the Supreme Court whom we asked to read theopad@nd its justification.

2. We have set up a blog at nowaadwokatura.orgenthercomments are mixed.

3. At the public presentation of the proposal &,I®e understood the general reaction of
lawyers from big law firms as positive, but withnse reservations. The response from
the Bar of Attorneys was negative. However, on&d 2007 the Bar of Legal

Advisors issued a statement in which they endotiseddea for a unified profession. The
media coverage thus far has concentrated on desgthe proposal rather than taking a
position.

4. Some from large law firms commented that thepsal does not go far enough and
that it should deal with the judiciary and prosecsi In our view, it is a well defined
scope to deal with professions that provide legalises to the public for remuneration,
at least at this point. At the same we are opéhda@xtension of the proposal, and we are
currently studying whether it would be feasibleur future work.

5. Some legal counsel have voiced concerns abeuegial aid. They would not like the
current model in which the court appoints attorneyscriminal defendants to be
extended to legal advisors. Competence in crimawalfor appointed counsel is a valid
concern, but this question is part of the previpuséntioned study of legal aid for the
poor. We will be happy to look for solutions he¥#hen it is more what the future system
for legal aid in Poland may be, we can consider ttag/proposal should mesh with and
support a good system for providing legal servioeshe poor. Certainly, legal aid for
the poor in criminal, as well as civil, cases igraportant issue, but we do not think
consideration of legal profession reform shouldiblayed until the legal aid issue is
resolved. Generally we believe that having morenged lawyers, about whom we have
more confidence in their competence level, can belpf benefit to any system for
expanding access to the legal system. An additiomabrtant dimension of expanding
access to justice is consideration of what parte@iegal system currently are possible
to navigate adequately without a lawyer and if¢heme additional parts that should be
simplified so they can be. That is beyond our psapéor legal profession reform, but we
think it is important to keep in mind that maintiaig and creating a legal system that
requires an ordinary person to have a lawyer tewwything within it is not the most
desirable system.



6. Some criticize the abolition of the current optto enter the profession through
academia or other professions. We find this clamMounded. We believe that attorneys
providing services to the public should demonsttiateugh an exam that they have the
specific theoretical and practical knowledge ne@est represent a client.

7. The part of the proposal regarding notaries saerbe the most controversial, even
though in our opinion no hard arguments againtsavie been submitted. In our view, the
extremely small number of public notaries in Polantts94 for a population of over 38M
as of 31 December 2005 — suggests that this professin need of reform and
expansion.

8. Our draft does not resolve the barriers to laactice for non-attorneys. Some
countries are quite liberal in allowing non-attoya¢o practice law. For example, in
Sweden the bar is only a voluntary association,euadly citizen entitled to represent
other people in court in any types of proceedingth& same, however, it is unclear to us
how such a system would work in reality in Polaiddw similar and how different is the
Polish society from the Swedish one? While a cquiike Germany offers an
intellectually satisfying clear-cut rule (non-atteys must not provide almost any legal
services), we do not favor such a restrictive sofutWe propose a mixed option
allowing others with law degrees to provide at lesasne legal services with safeguards
such as mandatory insurance.

Krakow, 5 March 2007



